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Arising out of Order-In-Original No 10/AC/D/2017/AKJI _Dated: 13/09/2017
issued by: Assistant Commissioner Central Excise (Div-IV), Ahmedabad North
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M/s Kevin Process Technologies Pvt Litd
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Any person an aggrieved by this Order-in-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way:
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Revision application to Government of India:
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A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi-110001, under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:
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In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse
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In case of goods exported outside l'ndié' export to Nepal or Bhutan, without payment ;)f
duty.
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Credit of any duty allowed to be utilized towards payment of excise duty on final
products under-the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998. :
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the OlO and Order-In-Appeal. It should also be accompanied by a .
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account. :
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The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.

AT Yo, BT ST Yo T AR AT AriRieRer & ufy ardier—
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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Under Section 35B/ 35E of CEA, 1944 an appeal lies to -
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the spécial'.dench of Custom, Excise & Service Tax Appellate Tribunal of West Block
No.2, R.K. Puram, New Delhi-1 in all matters relating to classification valuation and.
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To the west regional bench. of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380
016. in'case of appeals other than as mentioned in para-2(i) (a) above.
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In view of above, an appeal against this order shall lie before the Tribunal o §
of the duty demanded where duty or duty and penalty are in dispute, or pen‘a‘-l?c-
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as -
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto &
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank drait in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of the
Tribunal is situated. ' :
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In case of the order covers a number of order-in-Original, fee for each O.1.O. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or O.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-| item
of the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited. It may be noted that the

- pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C (2A)

and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise andiService Tax, "Duty demanded” shall include:
‘ (i) amount determined under Section 11 D; :
(i) amount of erroneous Cenvat Credit taken;

(i) amount payable under Rule 6 of the Cenvat Credit Rules.
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ORDER-IN-APPEAL
M/s Kevin Process Technologies Pvt. Ltd., Plot No.5 6, 7, Moraiya Industrial

estate, Behind Sarvoday, Moraiya, Changodar, Ahmedabad — 382 213 (hereinafter
referred to as the appellant), who is engaged in the manufacture of excisable goods viz.
Pharmaceutical Machineries & Parts has filed the present appeal against Order-in-
original No.10/AC/D/2017/AKJ dated 11/09/2017 (hereinafter referred to as ‘the
i'mpugned order’) passed by Assistant Commissioner, G.S.T. & Central Excise, Division-
IV, Ahmedabad (North) (hereinafter referred to as ‘the adjudicating authority’).

2.

During the course of audit of the records of the appellant by the officers of the

deparfment it was noticed that :

The appellant had availed CENVAT credit of Rs.23,338/- on Invoice
No.651400381 dated 17/10/2014 (50%) and Invoice No0.651400691 dated
12/03/2015 (50%) on capital goods vide entry no. 1035 dated 09/11/2014 and
1968 dated 30/03/2015 respectively. The appellant availed the remaining 50% of
credit on Invoice No.651400691 dated 12/03/2015 in October, 2015 but till the
date of audit the remaining 50% credit in respect of Invoice No.651400691 dated
12/03/2015. It was noticed that the appellant had claimed depreciation on capital
goods covered under Invoice No.651400691 dated 12/03/2015 including the
amount of Central Excise duty paid thereon even while they had availed the-
CENVAT credit of Rs.23,338/-. On this being pointed out, the appellant paid
interest of Rs.3,304/- but refused to pay or reverse CENVAT credit. Thus the
credit on capital goods amounting to Rs.23,338/- appeared to have been wrongly
availed by the appellant.

It was also observed by audit that the appellant had availed the benefit of partial
exemption under Notification No. 12/2012-CE dated 17/03/2012 as amended by
notification No. 04/2014 dated 17/02/2014 by classifying certain products as
parts of Pharmaceutical machinery and classifying them under CETH No.
84799040 and paid concessional rate of 10% Basic Excise Duty (BED) instead of
BED 12%, which appeared to be wrong because the said goods appeared to
merit classification not under Chapter 84 or 85 but as per classification
mentioned against each item. Thus the appellant appeared to have short-paid
Central Excise to the tune of Rs.21,341/-,

It further appeared that the appellant had cleared machinery to M/s CMC
Machinery, Vatva under bond executed by M/s CMC Machinery for export
without payment of duty for display in exhibition held in Jakarta. After the

exhlbltlon the machinery was re-imported by M/s CMC paymg CVDgQSQiued a
) u@swﬁ The
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appeared that the CEN\[_AT credit of Rs.3,93,067/- availed without the cover of
any document prescribed under rule 9 of Cenvat Credit Rules, 2004 (CCR, 2004)

and without actually receiving the goods was wrong.

Therefore, Show Cause Notice F.No.VI/1(b)-75/1A/AP-XI/C-II1/16-17 dated 31/03/2017
(hereinafter referred to as ‘the SCN') was issued to the appellant for recovery of
ineligible CENVAT credit of Rs.4,16,405/- (Rs.23,338/- + Rs.3,93,067/-) under the
provisions of Rule 14 of CCR, 2004 read with section 1A of the Central Excise Act, 1944
(CEA, 1944); proposing to adjust the payment of Rs.3,93,067/- paid by the appellant
towards this demand; demanding interest on wrongly availed CENVAT credit under
Rule 14 of CCR, 2004 read with Section 11AA of CEA, 1944 and adjust the amount of
Rs.58,872/- paid towards interest to be adjusted against the demand for interest;
demanding Central Excise duty short paid amounting to Rs.21,341/- under Section 11A
of CEA, 1944 with adjustment of the payment made by the appellant towards this
demand; demanding interest on the short-paid duty under Section 11AA of CEA, 1944
and adjust the amount paid towérijs interest; proposing to vacate the protest launched
by the appellant while making payments and proposing to impose penalty on the
appellant under Rule 15 of CCR, 2004 read with Section 11AC of CEA, 1944 for
ineligible CENVAT credit and penalty under Section 11AC for short-payment of duty. In
the impugned order, the proposals in the SCN for recovery of CENVAT credit and short-
paid duty along with interest and appropriation of the amounts paid by the appellant

have been confirmed and upheld and a penalty of Rs.5000/- has been imposed on the

appellant.

3. Aggrieved by the impugned order, the appellant has filed appeal, chiefly, on the

following grounds:

1) As regards the availment of 50% of CENVAT credit on capltal goods
simultaneously while availing Income Tax depreciation, the same has been made
good by the appellant by paying Rs.14,973/- (Rs.11669/- duty and Rs.3304/-
interest) while the remaining 50% credit amount of Rs.1169 has been waived off
by the appellant and hence the demand to the extent of 50% was not
sustainable. As regards the short-payment of duty, the appellant submits that it
had suppiied parts of machines manufactured by it, which were not goods of
general utility but essentially parts of the machines manufactured and used in the
machine manufactured in the form of replacement. The audit party and the
adjudicating authority had wrongly classified these parts under different heads on
the basis of constltuent material since the parts were specific numbered parts. All
the mvmces referred to and relied upon cames/%hemli’%rt Numbers. The

estie by,
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goods under the issue. In the matter of CCE vs Metrowood Engineering Works -
1989 (43) ELT 660, CESTAT has held that according to Rule 3(a), Heading

which provides the most specific. description shall be preferred to heading

providing more general description. Without prejudice to the above, the appellant

submits that the Section note of Chapter referred to and relied upon in the SCN
and in the impugned order is general eniry and cannot suo moto be made
applicable in the facts and circumstances of the case on hand and thus the
demand is not sustainable. As regards that allegation that the appellant had
failed to prove that the exported goods on re-import had been received in its , the
factory, the appellant had furnished all relevant documents, certificates issued by
the merchant exporter and bill of Entry co-relating the entire transaction with
inward entry made in relevant documents being maintained but the adjudicating
al)thority, without disputing or distinguishing the case laws has denied credit
availed on the strength of Debit note béing not a document under rule 9 of CCR,
2004, In view of the case laws Marmagoa Steel Ltd. — 2005 (192) ELT 82 (Bom.)
and 2008 (229) ELT 481 (SC) and CCE Ludhiana vs Pepsi Foods Ltd. — 2010
(254) ELT 284 (P&H), it becomes abundantly clear that the Bill of Entry although
in the name of importer, credit of duty is allowable and non endorsement of B.E.

-

is a procedural lapse.

4. Personal hearing was held on 02/02/2018. Shri J.N. Bhagat, Advocate appeared
on behalf of the appellant. The learned Advocate requested for condonatlon of delay by
25 days in filing of appeal that was due to its officer forgetting to file the appeal in time.
He reiterated the grounds of appeal. He said that parts are specific machines and tailor
made. He made additional submissions. In the additional submissions, the appellant
has reiterated the grounds of appeal with regards to short-payment of duty and

CENVAT credit availed on the strength of debit notes.

5. | have carefully gone through the contents of the impugned order as well as the
grounds of appeal filed by the appellant. At the outset | allow the request made by the
appellant for condonation of delay of 25 days and take up the appeal for decision on
merit. Primarily, the three issues requiring decision are (i) whether the demand
confirmed in respect of CENVAT credit availed on capital goods while simultaneously
availing 1.T. depreciation on the CENVAT component is proper or not; (ii) whether the
classification confirmed in the impugned order for parts and the consequent
confirmation of demand for short-paid duty is correct or otherwise and (iii) whether the
recovery of CENVAT credit availed on the strength of Debit Notes is correct or

otherwise. The issues are considered individually as follows:

51 On conSIderlng the issue of capital goods credit avalled with simultaneously

availing Income. Tax deprema’uon on the CENVAT/comporLeF\tzs,lt is seen that the
pt]nds of appeal the

6‘

appellant is not: ‘disputing the charge on facts. However in the
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appellant has claimed that as it had already paid up Rs,11,669/- of CENVAT credit and
had relinquished 50% credit in the following year, there was no outstanding recovery to
be made. As per the details in paragraph 2 of the impugned order, there are two
invoices involved in the impugned CENVAT credit on capital goods. The first installment
of 50% credit availed included Rs.11,669/- on Invoice No. 651400381 dated 17/10/2014
credit availed vide entry No.1035 dated 09/11/2015 and Rs.11,699/- on Invoice No.
651400381 dated 12/03/2015 vide entry No.1968 dated 30/03/2015. Thus in the first -
installment, the appellant had availed a total of Rs.23,338/- of inadmissible credit on .
which depreciation was also availed. The SCN demand for recovery of capital goods
credit is Rs.4,16,405/- out of which Rs.23,338/- pertains to depreciation credit and
Rs.3,93,067/- pertains to credit availed on improper document. The amount of
Rs.23,338/- confirmed towards improper credit availed on capital goods while
simultaneously claiming 1.T. depreciation is correct and proper. The interest and penalty

on this componeht of demand is also correct and justified.

52 The second issue is regarding the classification of parts of machinery
manufactured by the appellant. The same was classified by the appellant under Chapter
84 as ‘parts of Pharmaceutical machinery’ and concessional rate of duty was availed
under Notification no.12/2012-CE dated 17/03/2014. The contention of the appellant is
that such parts are specifically numbered parts of machinery for special purpose and -
when specific description is available under Chapter 84 ‘as parts of Pharmaceutical
machinery’, the general entry resorted to be the department,wa's not correct. This
contention that the classification by department is based oh general use is not factually
correct. In the impugned order the classification of the goods has been confirmed in the
respective chapters on the basis of actual description and this classification under
respective chapter of goods of various types and sizes is specific when 'compared to the
generic classification under Chapter 84 treating all the goods as “parts of
pharmaceutical machinery”. The case law cited by the appellant in this regard does not
help its cause but corroborates the classification under specmc CH confirmed in the
impugned order. Thus the appellant was not eligible to avail benefit of Notification
No.12/2012-CE dated 17/03/2012 as amended and the confirmation of demand for
short-paid duty of Rs.21,341/- along with interest and penalty is correct and sustainable.

5.3. _The third and final issue is whether CENVAT credit on capital goods availed on
the strength of Debit Note is admissible or not. The case laws cited by the appellant

pertaln to CENVAT credit availed on the strength of Bill of Entry where it is settled that

m the case of BI" of Entry in the name of the importer, the non-endorsement of the

person availing the credit is a procedural lapse. It is pertlnent to note that Bill of entry is .
a specifiéd -document under rule 9 of CCR, 20044@&V&E§Q&@§N\/AT credit. In the

o
Yy

present case, the credit has not been availed on @e streng;h ‘éﬁa bill of Entry but the
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credit has been availed on the strength of Debit No\ie,%
E‘;‘ "o&ol



8
V2 (84)59/North/Appeals/17-18

uhder Rule 9 of CCT, 2004. Therefore, the recovery of CENVAT credit, ;hterest and

penalty is valid and sustainable in this regard.

6. In view of the above discussions, the impugned order is upheld as proper and

valid and the appeal filed by the appellant is rejected.
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The appeal filed by the appellant stands disposed of in the above terms.
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hea B (3ded)
Date: 22 / 03 /2018
Atiested
(K.P. Jecob)
Superintendent,
Central Tax (Appeals),
Ahmedabad.
By R.P.A.D.
To

1. M/s Kevin Process Technologies Pvt. Ltd.,
Plot No.5.6.7, Moraiya Estate,
Behind sarvodaya hotel, NH.No.8A =
Moraiya, Changodar, ‘
District: Ahmedabad — 382 213

Copy to:

_ The Chief Commissioner of C.G.S.T., Ahmedabad.

" The Commissioner of C.G.S.T., Ahmedabad (North).

. The Additional Commissioner, C.G.S.T (System), Ahmedabad (North).
_ The A.C/D.C., C.G.S.T Division: IV, Ahmedabad (North).
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